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2. MR JUSTICE LAWS: These are four applications for judicial review relating to decisions of different Housing Benefit Review Boards all of which, on varying facts, raise in essence the same issue as to the proper interpretation of Schedule I para.1(f)(i) to the Housing Benefit (General) Regulations 1987.

3. Housing benefit is an income related benefit, provided for by a scheme made by the Secretary of State under legislation consolidated in Part IV of the Social Security Contributions and Benefits Act 1992. The scheme is now contained in the Housing Benefit (General) Regulations 1987. Entitlement to, and the amount of, housing benefit are both defined by reference to the "appropriate maximum housing benefit" which is in turn determined by reference to a person's "eligible rent". By virtue of regulation 10(3) of the Housing Benefit (General) Regulations 1987:
"..the amount of a person's eligible rent shall be the aggregate of such payments specified in paragraph (1) as he is liable to pay less-
(a) [an amount for certain services]; and
(b) where payments include service charges which are wholly or partly ineligible, an amount in respect of the ineligible charges determined in accordance with Schedule 1."

4. The payments specified in paragraph 1 of regulation 10 include payments of or by way of rent and payments of or by way of service charges, whose payment is a condition on which the right to occupy the dwelling depends. Part 1 of Schedule 1 to the Housing Benefit (General) Regulations 1987 is concerned with ineligible service charges other than for fuel. Paragraph 1 of the Schedule provides that:

"The following service charges shall not be eligible to be met by housing benefit-
(a) charges in respect of day to day living expenses including, in particular, all provision of-
(i) ...meals (including the preparation of meals and the provision of unprepared food);
(ii) laundry (other than the provision of premises or equipment to enable a person to do his own laundry);
(iii) leisure items such as either sports facilities (except a children's play area), or television rental or licence fees (except [certain charges]);
(iv) cleaning of rooms and windows (other than for communal areas) except where neither the claimant nor any member of his household is able to clean them himself; and
(v) transport;
.....
(c) charges in respect of an emergency alarm system, except where such a system is provided in accommodation which is occupied by elderly, sick or disabled persons and such accommodation, apart from the alarm system, is either-
(i) specifically designed or adapted for such persons, or
(ii) otherwise particularly suitable for them, having regard to its size, heating system and other major features or facilities;
(d) charges in respect of medical expenses (including the cost of treatment or counselling related to mental disorder, mental handicap, physical disablement or past or present alcohol or drug dependence);
(e) charges in respect of the provision of nursing care or personal care (including assistance at meal times or with personal appearance or hygiene);
(f) charges in respect of general counselling or other support services, whoever provides those services, except where those services-
(i) relate to the provision of adequate accommodation; or
(ii) are provided to tenants by either -
(aa) their landlord in person; or
(bb) someone employed by their landlord (“the employee”)
and the landlord or, as the case may be, the employee, spends the majority of the time during which he provides any services, in providing services, the charges for which are eligible under these Regulations (other than any that are eligible only under the terms of this head);
(g) charges in respect of any services not specified in sub-paragraphs (a) to (f) which are not connected with the provision of adequate accommodation."

5. The issue of construction which I have to decide concerns the sense to be attributed to the words "general counselling or other support services [which] relate to the provision of adequate accommodation" in para 1(f)(i). Mr Drabble QC for all the applicants submits that they refer to counselling or other services whose purpose is to enable the tenant to retain his tenancy, by for example helping to ensure that the rent/licence fee is paid on time, that other conditions of the tenancy (such as a requirement that the tenant does not cause a nuisance to his neighbours) are observed, and that the accommodation is kept tidy and safe; and if, as on this approach is likely to be the case, the services provided relate also to the physical or personal needs of the tenant, they are not on that account taken out of para 1(f)(i). Mr Howell QC (for the Swansea and Sutton Review Boards) and Mr Rundell (for the Welwyn Hatfield Review Board) submit that the subparagraph includes only such counselling or services as are designed and intended to help the tenant maintain the physical fabric of his accommodation.

THE FACTS

6. In each of the cases, the relevant Housing Benefit Review Board held that some or all of the counselling or other services which were provided fell outside para 1(f)(i) as being related to the tenants' personal needs rather than the provision of adequate accommodation, notwithstanding that in different ways they were expressly geared towards assisting the tenant to maintain his tenancy.

Harrison

7. Mr Harrison lives in an establishment provided by the Drink Crisis Centre to provide accommodation and support for those who are actively drinking heavily. His gross rent was £236.99 per week of which £81.62 related to general counselling and support provided by the Drink Crisis Centre. The Sutton Housing Review Board found that the counselling provided was directed to enabling residents to support themselves, to become independent. More particularly it found that the counsellors' skills were not used for emotional or therapeutic support but towards enabling the appellants to maintain their tenancies. A considerable amount of the counselling and support was concerned to ensure that residents did not cause a nuisance to their neighbours; residential lettings commonly contain a term prohibiting such conduct, breach of which can lead to eviction. It also included budget planning, without which it was likely that rent would not be paid and the accommodation would be lost. The counselling was, however, held to be related to the personal needs of the applicant and not to the provision of adequate accommodation.

Littler

8. Mr Littler was placed at 200 Cefn Road by West Glamorgan County Social Services Department under their Adult Family Placement Scheme which was established to support physically and/or mentally handicapped individuals so as to help them live in the community. It was Mr Littler’s own case that he suffered from severe Downs Syndrome with an unusually high learning disability, had major behavioural problems and was partially sighted; so that he was essentially in need of constant supervision with every aspect of daily life. Apart from a community care assistant who took him out three days a week, his landlady provided him with the personal care, general counselling and support he required. It was claimed that he required 7 hours of her attention each week to provide general counselling and support to enable him to use the accommodation. The rent of £259 pw included £36.64 for these services provided by his landlady. Apart from services valued at £5 per week (about which there was no dispute) the Swansea Housing Review Board found that the counselling and support services provided to Mr Littler “enabled [him] to live in the landlord’s accommodation” but “were directed to his personal/emotional needs and not the provision of adequate accommodation”.

9. Nunan (and others)

10. Some 30 further claimants in the Welwyn Hatfield area are in the same position as these applicants, who are thus in effect representative of those as well as themselves. They all have learning disabilities which leave them unable to live independently. They live in supported accommodation provided by the Hospitaller Order of St. John of God. Some live in "community complexes". Others, such as the applicant Mr De Smitt, have moved on to self-contained accommodation where support services are provided to enable the tenants to sustain themselves in independent housing. In his case the weekly "care and counselling" charge was £64-44. The forms of support provided included but were not limited to such matters as help in organising rent payments, how to report defects needing repair, arranging maintenance, health and safety checks, how to use fire alarms and extinguishers, and arrange refuse removal. The Board found (para 4.8 of the decision) that:
"Although it was accepted that the counselling was not personal care of the type which was provided by Social Services, the support described made it possible for the tenant to occupy the accommodation but was not strictly related to the adequacy of the accommodation or to the fabric of the building."

11. The Board upheld the Council's decision to treat all but £10 of the £64-44 as being ineligible. They referred (para 4.11) to the view expressed in the Journal of the Institute of Rent Officers that "the value of eligible counselling and support would rarely exceed £5 - £10 per week".

Sandys

12. This case was listed to follow the others, though in fact I have heard all of them together. The respondent, the St Edmundsbury Housing Benefit Review Board, did not appear. Mr Sandys is now aged 24 and was fostered by Mrs Jolly, his landlady, as a baby. He has continued to reside with her as an adult since leaving the care of the local authority in 1992; but she was unaware that she could claim housing benefit on his behalf until 1994, having apparently been wrongly advised.

13. The charges in dispute are, in summary, "time spent supervising food handling" - £19.25 per week, and "time spent supervising behaviour to ensure that property does not get damaged or become unpleasant" - £77 per week. The Board accepted that the charges were for general counselling and support and not personal care, but held that the services "had no direct link with the provision of adequate accommodation but .. related to the possible behaviour of the claimant and.. his ability to take advantage of the accommodation.." (para 2 under the heading "Decision"). Accordingly they disallowed the disputed charges.

THE ARGUMENTS

14. In his skeleton argument (para 7) Mr Drabble rightly submitted that "the drafting of paragraph 1(f) of schedule 1 contemplates that there will be some "general counselling" and "other support services" that do "relate to the provision of adequate accommodation". And at the core of his case lies the proposition that the very concept of counselling involves a service that is tailored and directed to the individual. This I also incline to accept. On these foundations he seeks to build an argument to the effect that the true test for para 1(f)(i) rests in the question, whether the counselling and services offered are designed and intended to maintain the tenant in his tenancy. He accepts that it would not be enough to show that without the support provided the tenant would likely lose his accommodation. Such a "but for" approach would plainly cast the net far too wide. This is right as well.

15. The respondents submit that the Regulations disclose a general rule, which is to make ineligible for housing benefit purposes all charges not connected with the provision of adequate accommodation. They rely on para 1(g) of the Schedule, which I have set out. I think this submission is correct; but it merely brings one back to the meaning of “relate[s] to the provision of adequate accommodation”.

In R v North Cornwall District Council ex p Singer and others (1993) 26 HLR 360 the Divisional Court (Roch LJ and Sedley J) held that services related to the personal needs of the claimant in the accommodation were not related to the provision of adequate accommodation and were accordingly ineligible for housing benefit. In that case the services were provided to those with psychiatric problems and were directed to ensuring that the claimant behaved acceptably and could thus remain living in the accommodation. As Sedley J put it at p368:

“What was true of a more generous provision under the 1985 Regulations must in my judgment be true of the more restrictive formulation in the 1987 Regulations. It follows that the forms of counselling and support... recited earlier in this judgment were not capable of qualifying under the first exception in paragraph1(f) of Schedule 1. They too related not to the provision of adequate accommodation but to the personal needs of the individuals in the accommodation Even though... the counselling was in each case directed to making it possible for the individual to occupy the accommodation, this had no bearing on the adequacy of the accommodation. It bore on the ability of the claimant to take advantage of it.”


16. Roch LJ agreed with Sedley J’s judgment. The reference to “what was true” of the 1985 Regulations concerns the decisions of the Divisional Court and the Court of Appeal in Ex p. Chiltern District Council (unreported, judgments delivered on 6 February and 17 October 1991). The predecessor housing benefit provision in play in that case was contained in para 7(d) to Schedule 3 to the Regulations of 1985:
“... a deduction shall be made... only in respect of provision of the following services...
(d) Any other service which the appropriate authority, having taken into account the age and other circumstances of the eligible person and the type and location of his dwelling, considers is not reasonably necessary for the proper enjoyment of that dwelling by the eligible person.”

17. The issue was whether the cost of care staff was reasonably necessary within this paragraph. As recited by Sedley J in North Cornwall it had been submitted by Mr Howell, contending for the Secretary of State that such cost was not reasonably necessary, that:
“... as a matter of law there is a distinction between services which may be provided for the eligible person at his dwelling those which are reasonably necessary for the proper enjoyment of it.”

18. Mann LJ in the Divisional Court said:

“The services in question seem to me to be services directed to the care of the individual rather than to his enjoyment of the dwelling.”

19. And in the Court of Appeal Lloyd LJ, as he then was, said:

“The services are services relating to the physical needs of the residents, but not relating in any way to their proper enjoyment of their accommodation. In my judgment, this distinction, though narrow and in some respects artificial and unsatisfactory, is well-founded.”

20. Without going further into the facts in Chiltern, I may say that I think Mr Drabble was probably right to submit that charges for the services there under consideration would be taken out of housing benefit by para 1(e) of the 1987 Schedule. But that does not neutralise the bite of the Chiltern case so far as it may affect the question I must decide. Sedley J in North Cornwall was with respect surely right to hold that the distinction which was found in Chiltern to point up the limits of the expression “any other service... not reasonable necessary for the proper enjoyment of [the] dwelling” must bear with no less force on the words of the admittedly more restrictive provision in para 1(f)(i) of the present Schedule.

21. In my judgment the real question here is not whether the services given are directed to maintaining the claimant in his accommodation, as Mr Drabble submits, but whether they are directed to ensuring that his accommodation is adequate. That is the essential focus of para 1(f)(i). Mr Drabble's submissions accord no or insufficient force to this focus. The provision does not encompass counselling or services by virtue only of the fact that their purpose, however clear and express, is to enable the tenant to maintain himself in his dwelling. It is not concerned with such matters as whether the tenant so behaves himself - as by paying the rent, or not being an unacceptable nuisance to his neighbours - that he maximises his opportunity to remain in the accommodation. Nor do I think it is concerned with the tenant’s habits of life, as might be relevant to whether he keeps his home clean and tidy. Such considerations certainly come closer to the notion of “the provision of adequate accommodation”, and Mr Drabble was, I think, right to submit that the ratio of the decision in North Cornwall is at least no direct authority for the proposition that the counselling and services contemplated in para 1(f)(i) must concern only the fabric of the dwelling. But when one looks at the whole of para 1, such provisions as (a)(iv), (d), and (e) (which are not, it must be acknowledged, concerned with counselling) suggest to my mind that “the provision of adequate accommodation” is to be read narrowly. In my judgment the policy of the Regulation in para 1(f)(i) is exceptionally to include within the cover provided by housing benefit charges for counselling and other services such as may tend to preserve the condition of the accommodation’s fabric as the landlord undertakes to provide it. Problems about whether the tenant might lose the property, make a mess of it, or aggravate his neighbours are not within the contemplation of the subparagraph. I do not accept that this conclusion gives para 1(f)(i) no content; if right, that would have been a fatal objection to the construction contended for by the respondents. It may mean (as the Rent Officers Journal suggests) that its content in practical terms will be modest. But the subparagraph is not there to make any general social provision for the protection of disadvantaged people in their homes; provision of that kind is found elsewhere in the social security system and the social services administered by local authorities.

22. I should say that these applications, variously, also raised individual arguments as to the adequacy of the reasons given by the Boards. But in light of what I have said about the principal issue, I do not think they amount to free-standing grounds for judicial review. It is quite plain that the Boards (so far as they did so) excluded the charges they had to consider under para 1(f)(i) upon an approach to the law consistent with what I have held to be the subparagraph’s true construction.

23. These applications will be dismissed.

24. MR JUSTICE LAWS: This case also is a handed down judgment which I hope counsel have had in time. For the reasons given in it, the various applications for judicial review will be dismissed.

25. MS FINDLAY: My Lord, I appear to represent the Applicants this morning. There are two short matters I wish to raise before you. The first of them relates solely to the case of Littler and the Swansea Housing benefit Review Board. In that case you may have seen in the Respondent's skeleton argument that they accepted that the Respondent board had erred in one particular respect in a separate type of service charge. I have spoken to my learned friend about this this morning and we have drafted an Order which, should you approve it, will quash the board's decision to extend.

26. MR JUSTICE LAWS: Perhaps, I should not have done so, but it is not addressed in the judgment and it, therefore, needs to be. It is common ground, I understand.

MS FINDLAY: My Lord, yes.

27. MR JUSTICE LAWS: So there is no difficulty about it?

28. MS FINDLAY: My Lord, no. It simply relates to charges of communal areas.

29. MR JUSTICE LAWS: I am sure that it is an omission on my part, but I fear I was concentrating on the main point in the case. This is agreed, is it not, Mr Howell?

30. MR HOWELL QC: The Review Board indicated in October last year that it was prepared for this part of the decision to be quashed, so it has never been an issue.

31. MR JUSTICE LAWS: I will just initial this in that case. Thank you very much.

32. MS FINDLAY: My Lord, my second application is an application for leave to appeal on behalf of all the Applicants.

33. MR JUSTICE LAWS: We will see what Mr Howell says about that.

34. MR HOWELL QC: My Lord, your Lordship will form his judgment as to whether it is an appropriate case for leave to be granted.



RULING AS REGARDS LEAVE TO APPEAL TO THE COURT OF APPEAL

35. MR JUSTICE LAWS: I think you must ask the Court of Appeal. Are there any other applications in the case?

36. MR HOWELL QC: My Lord, in respect of the Sutton Review Board which is the Harrison case, I believe that Mr Harrison is legally aided and I would simply ask for an Order in the usual form?

37. MR JUSTICE LAWS: Not to be enforced without an Order of this court or the Court of Appeal?

MR HOWELL QC: My Lord, yes.

38. MR JUSTICE LAWS: That seems appropriate?

MS FINDLAY: Yes, my Lord.

39. MR JUSTICE LAWS: Is there only a costs application in Harrison?

40. MR RUNDELL: My Lord, against all the Applicants in the Welwyn Hatfield case I make a similar application. I understand that they are all legally aided.

41. MR JUSTICE LAWS: I make the same Order.

42. MS FINDLAY: My Lord, may I ask for legal aid taxation in all the cases?

43. MR JUSTICE LAWS: Yes, by all means. Again, there are copies which are available and, of course, there will a corrected transcript in due course.

44. I am being asked by the Associate in relation to the agreed Order in Littler whether, given that it was never an issue before me, it needs to be included in the final Order as drawn by the court. I suppose it does, does it not?

45. MR HOWELL QC: There is an interesting argument which is as to whether or not the Review Board can review a decision which itself accepts is in error under the Regulations.

46. MR JUSTICE LAWS: As a matter of pure formality it ought to be included? It is a separate Order, is it not? It was not canvassed in argument before me.

47. MS FINDLAY: No, my Lord, it is simply in the skeleton arguments as set out and accepted. I think that it is really a freestanding point.

48. MR JUSTICE LAWS: If the Order is drawn so that the case of Littler shows a quashing, it would seemed very odd when one then reads my judgment showing that that case has been dismissed. Especially how it is done formally, I am not sure what the answer is.

49. MR HOWELL QC: The Order might say that the application is dismissed save and so far as it is ordered that the decision of Review Board being quashed insofar as it relates to the communal areas point.

50. MR JUSTICE LAWS: I wonder if you would be good enough to take the manuscript draft back from the Associate and produce something for the court by agreement. Would you do that?

MS FINDLAY: Yes.

MR HOWELL QC: Yes.

51. MR JUSTICE LAWS: That would be very helpful.


_ _ _ _ _ _
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